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Executive Summary
Maritime piracy off the coast of Somalia continues to spiral into an increasingly
threatening international crisis, with attacks in the Gulf of Aden increasing during the
first half of 2011. While more states have been prosecuting pirates in their national courts
during the last year, United Nations officials have indicated that as many as 90 percent of
pirates captured by national navies are subsequently released due to complicated legal
and financial burdens associated with prosecution. In the search for solutions to the
current maritime piracy problem, international legal initiatives addressing civil aviation
security may offer insight.
A global trend of airline hijackings beginning in the late 1960s and culminating in the
terrorist attacks of September 11, 2001, catalyzed various initiatives that have improved
the efficacy of aviation security. The international legal regime governing civil aviation
security developed through various international treaties, conventions, agreements,
declarations, and resolutions from important international institutions. Likewise, the
United States, as the world’s largest aviation market, has also contributed to the
international civil aviation regime through its domestic legislation. Taken together, this
broad international legal regime offers a valuable example of cooperation and
collaboration between various international stakeholders to address a trend in
international crime.
While there are limitations that must be considered in drawing an analogy between airline
hijackings and maritime piracy due to contextual and legal distinctions, there are
significant similarities that foster effective comparison of approaches. In particular, the
civil aviation security regime may inform the following initiatives relevant to maritime
piracy: the elimination of safe havens through the enforcement of international
agreements obliging states to prosecute piracy crimes; increased port security to ensure
the use of Best Management Practices to avoid piratical acts; economic sanctions
targeting financers of piracy crimes; and enhanced communication and coordination
among stakeholders affected by the piracy crises.
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Introduction
Piracy attacks off the coast of Somalia continue to increase in 2011, with 18 successful
attacks out of 177 attempts during the first half of the year.2 At the time of this writing,
pirates held 26 ships in the region, with a total of 601 hostages.3 With much of the Somali
state effectively ungoverned, pirates are operating from the Somali coast with domestic
impunity, even though these attacks often involve extreme violence against seafarers.4
Indeed, an attack on an American-owned yacht in February 2011 resulted in the killing of
four United States citizens.5 While the number of states prosecuting acts of piracy in
national courts has risen and the total number of prosecutions has nearly doubled within
the last year, according to the United Nations Special Advisor on Piracy, Jack Lang, 90
percent of all pirates captured by national navies were released because no states were
willing to accept them for prosecution.6
The United Nations Security Council has recently considered the possibility of
establishing specialized Somali anti-piracy courts designated for prosecuting piracy
crimes in the region.7 However, such international criminal tribunals are notoriously
wasteful, legally complicated, and politically charged.8 Ad hoc arrangements such as the
use of Kenyan courts for a de-facto international piracy tribunal have served as temporary
solutions, but these options have deteriorated due to political barriers and a lack of
resources.9 While other solutions are being considered, prosecution of piracy crimes is
currently limited to states employing their own national courts under their own national
laws,10 or extraditing pirates to other states willing to prosecute.11 While piracy crimes
establish special “universal jurisdiction” that allows prosecution of pirates by any state,
some states remain unwilling to prosecute without a well-defined national interest at
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See U. N. Secretary-General, Modalities For the Establishment of Specialized Somali Anti-Piracy Courts,
Annex I, U.N. Doc. S/2011/360 (June 15, 2011) [hereinafter Report of the Secretary-General], available at
http://daccess-dds-ny.un.org/doc/UNDOC/GEN/N11/358/22/PDF/N1135822.pdf?OpenElement.
3
Id.
4
Id.
5
Adam Nagourney & Jeffrey Gettleman, Four Americans Held on Hijacked Yacht are Killed, N.Y. TIMES,
Feb. 22, 2011, available at http://www.nytimes.com/2011/02/23/world/africa/23pirates.html.
6
Press Release, Security Council, In Race Between Pirates and International Community, Pirates Clearly
Winning, Secretary-General’s Top Legal Adviser on Piracy Warns Security Council, U.N. Press Release
SC/10164, (Jan. 25 2011), available at http://www.un.org/News/Press/docs/2011/sc10164.doc.htm.
7
Id. at 1-26.
8
See generally Daryl A. Mundis, Improving the Operation and Functioning of the International Criminal
Tribunals, 94 AM. J. INT’L L. 759 (2000).
9
See Report of the Secretary-General, supra note 2, at Annex V (“In March 2010, Kenya gave six months’
notice of its withdrawal from the arrangements that it had entered into with Canada, China, Denmark, the
European Union, the United Kingdom and United States, for the transfer of piracy suspects.”).
10
See, e.g., United States v. Said, 757 F. Supp. 2d 554 (E.D. Va. 2010); United States v. Hasan, 747 F.
Supp. 2d 599 (E.D. Va. 2010).
11
See, e.g., Report of the Secretary-General, supra note 2, at Annex V (“Seychelles has arrangements with
Denmark, the European Union, the United Kingdom and the United States for the transfer of piracy
suspects for prosecution. Seychelles’ willingness to accept the transfer of suspects under these
arrangements is contingent upon being able to transfer convicted persons to Somalia to serve their prison
sentences there.”).
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stake.12 This catalyzes the widespread “catch-and-release” policy that appears to be
incentivizing piratical acts.13
Given the complicated mix of variables contributing to the modern maritime piracy
problem, it may be helpful to draw approaches used to solve problems of similar
complexity. In particular, the international legal regime governing civil aviation security
that developed to address a frightening trend in hijackings of commercial aircraft
beginning in the late 1960s could offer solutions for addressing the maritime security
problem off the coast of Somalia.
Around 80 percent of the earliest hijacking incidents in the United States involved Cuban
political refugees seeking a safe haven in either the United States or Cuba (depending on
their political bent) by demanding commercial flights re-route to their desired
destination.14 Other hijackings occurred during the 1970s for the purpose of obtaining
money by holding passengers hostage.15 During the second half of the 1970s and early
1980s, many hijackings occurred to promote political objectives based on already
existing international conflicts.16
Through international collaboration resulting in various treaties, conventions, resolutions,
declarations, informal agreements, and widespread security measures, the number of
hijackings in the United States and worldwide dropped dramatically in the late 1980s. In
fact, there were no hijackings of United States-flagged aircraft from 1992-2000.17 Despite
this marked improvement in aviation security, on September 11, 2001, four United States
aircraft were hijacked by members of the Al Qaeda terrorist network and used as
weapons on iconic targets with the intent to maximize civilian casualties. This revealed
additional vulnerability of the civil aviation security regime, which was subsequently
overhauled.
Since 2001, the international legal regime governing civil aviation security, however
imperfect, is thought to be stronger than ever. This paper traces the history of its
development and explores the international cooperation that has contributed to its success
to determine whether lessons learned in civil aviation security could translate into
initiatives for eradicating the modern maritime piracy epidemic.
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See Eugene Kontorovich & Steven Art, An Empirical Examination of Universal Jurisdiction for Piracy,”
104 AM J. INT’L L. 436, 451 (2010) (“The Chief prosecutor in Hamburg, Germany, where pirates caught by
that country would probably be tried, stated: ‘[T]he German judicial system cannot, and should not, act as
World Police. Active prosecution measures will only be initiated if the German State has a particular, welldefined interest….’”).
13
For a discussion of the catch-and-release problem, see International Efforts to Combat Maritime Piracy:
Hearing Before the House of Representatives Committee on Foreign Affairs Subcommittee on International
Organizations, Human Rights and Oversight, 111th Congress (2009), available at
http://foreignaffairs.house.gov/111/49546.pdf
14
See Paul Stephen Dempsey, Aviation Security: The Role of Law in the War Against Terrorism, 41
COLUM. J. TRANSNAT’L L. 649, 655 n.23 (2002-2003).
15
Id. at 653.
16
Id. at 653.
17
Id. at 656, n.27.
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The International Legal Regime Governing Maritime Piracy
Piracy, along with crimes against humanity, genocide, slavery, and torture, is one of the
few international offenses known as jus cogens or “compelling law” that establishes
universal jurisdiction.18 This special jurisdiction transcends the territorial limitations
usually involved in the exercise of criminal jurisdiction by recognizing core values that
are shared by the international community.19 The Princeton Principles on Universal
Jurisdiction, a contemporary restatement of international law on the subject, explains the
concept this way: “Universal jurisdiction is criminal jurisdiction based solely on the
nature of the crime, without regard to where the crime was committed, the nationality of
the alleged or convicted perpetrator, the nationality of the victim, or any other connection
to the state exercising such jurisdiction.”20 However, universal jurisdiction is only
“permissive,” meaning states are entitled but not required, to prosecute even crimes as
universally condemned as piracy.
International agreements attach various obligations to signatories in the fight against
piracy. One of the most important agreements is the United Nations Convention on the
Law of the Sea (UNCLOS), which is nearly universally ratified 21 and codifies customary
international law22 on the subject. Under article 100 of UNCLOS, signatories are obliged
to actively cooperate to the fullest possible extent in the repression of piracy.23
Another important international agreement is the Convention for the Suppression of
Unlawful Acts against the Safety of Maritime Navigation (SUA Convention), which
provides for parties to create criminal offenses and establish jurisdiction over piracy
crimes, but also requires them to accept delivery of persons responsible for or suspected

18

See Stephen Macedo ed., The Princeton Principles on Universal Jurisdiction in UNIVERSAL
JURISDICTION: NATIONAL COURTS AND THE PROSECUTION OF SERIOUS CRIMES UNDER INTERNATIONAL
LAW (2001) at 22 [hereinafter Princeton Principles on Universal Jurisdiction]
19
See M. Cherif Bassiouni, The History of Universal Jurisdiction and Its Place in International Law, in
UNIVERSAL JURISDICTION: NATIONAL COURTS AND THE PROSECUTION OF SERIOUS CRIMES UNDER
INTERNATIONAL LAW (Stephen Macedo ed., 2001) at 42.
20
Princeton Principles on Universal Jurisdiction supra note 18, at 21.
21
It should be noted that the United States has not ratified UNCLOS; However, the United States District
Court for the Eastern District of Virginia has recently held that UNCLOS reflects customary international
law on piracy and is therefore applicable to the United States in some respects. See United States v. Hasan,
747 F. Supp. 2d 599 (E.D. Va. 2010).
22
Customary international law is derived from “a general and consistent practice of states followed by them
from a sense of legal obligation.” RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW § 102(2) (1987).
23
United Nations Convention on the Law of the Sea, Dec. 10, 1982, 1833 U.N.T.S. 397, [hereinafter
UNCLOS] available at http://www.un.org/Depts/los/convention_agreements/texts/unclos/unclos_e.pdf.
UNCLOS defines piracy in article 101 to include any acts of violence, detention or depredation committed
for private ends by the crew or passengers of a private ship against another ship, or person or property on
board that ship. To satisfy the UNCLOS definition, piratical acts must be committed on the high seas,
outside the jurisdiction of any state or within the exclusive economic zone of any state. Acts that incite or
intentionally facilitate these acts may also fit this piracy definition. The 1988 Convention for the
Suppression of Unlawful Acts against the Safety of Maritime Navigation and other international legal
instruments further define the scope of piracy crimes.
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of seizing a ship by force, threat, or other forms of intimidation.24 SUA also urges parties
to cooperate with the United Nations Secretary General and the International Maritime
Organization (IMO) to build judicial capacity for prosecuting piracy suspects. 25 Article
10 of the SUA Convention requires signatories to either prosecute or extradite piracy
suspects.26 This provision on its face incorporates the legal maxim aut dedere aut
judicare—the obligation of states to prosecute or extradite the accused.27 However, it is
unclear what obligations are triggered when the coastal state is unwilling or unable to
prosecute the suspects.28
Taken together, UNCLOS and SUA appear to require states to prosecute pirates in some
instances.29 Under UNCLOS, states have a duty to cooperate through active measures,
while SUA requires parties to extradite or submit offenders to their competent authorities
for prosecution.30 While the SUA obligations could be circumvented if parties refuse to
take custody of pirates in the first place, the UNCLOS obligation to cooperate in the
repression of piracy appears to limit this loophole.31
In addition to the obligations imposed by widely ratified international agreements,
various resolutions issued by the United Nations General Assembly have also encouraged
member states to update their national laws to ensure a domestic prosecutorial framework
is in place to combat piracy.32 They also recognize that some states lack provisions in
their domestic law that criminalize and provide procedural capacity for prosecuting
piracy.33 One report of the United Nations Secretary General goes so far as to provide
elements that are needed within national jurisdictions for successful prosecutions.34
24

See Convention for the Suppression of Unlawful Acts against the Safety of Maritime Navigation, Mar.
10, 1988, 1678 U.N.T.S. 221, [hereinafter SUA Convention], available at
http://oceansbeyondpiracy.org/sites/default/files/sua_convention.pdf.
25
Id.
26
Id.
27
See generally Declan Costello, International Terrorism and the Development of the Principle Aut Dedere
Aut Judicare, 10 J. INT’L L. & ECON. 483 (1975); Colleen Enach-Brown & Ari Fried, Universal Crime,
Jurisdiction and Duty: The Obligation of Aut Dedere Aut Judicare in International Law, 43 MCGILL L. J.
613 (1998).
28
Joseph Isanga, Countering Persistent Contemporary Sea Piracy: Expanding Jurisdictional Regimes, 59
AM. U. L. REV. 1267, 1292 (2009-2010) [hereinafter Insanga].
29
See Eugene Kontorovich, A Guantanamo at Sea: The Difficulty of Prosecuting Pirates and Terrorists, 98
CALIF. L. REV. 243, 254-55 (2010).
30
Id.
31
Id.
32
See, e.g., G.A. Res. 55/7, U.N. Doc. A/RES/55/7 (Feb. 27, 2001) available at
http://www.itlos.org/fileadmin/itlos/documents/basic_texts/trust_fund_terms_eng.pdf; G.A. Res. 59/24,
U.N. Doc. A/RES/59/24 (Feb. 4, 2005) available at http://daccess-ddsny.un.org/doc/UNDOC/GEN/N04/477/64/PDF/N0447764.pdf?OpenElement; G.A. Res. 60/30, U.N. Doc.
A/RES/60/30 (Mar. 8, 2006) available at http://daccess-ddsny.un.org/doc/UNDOC/GEN/N05/489/34/PDF/N0548934.pdf?OpenElement.
33
See supra note 32..
34
See U.N. Secretary-General, Possible Options to Further the Aim of Prosecuting and Imprisoning
Persons Responsible for Acts of Piracy and Armed Robbery at Sea Off the Coast of Somalia, Including, in
Particular, Options for Creating Special Domestic Chambers Possibly with International Components, a
Regional Tribunal or an International Tribunal and Corresponding Imprisonment Arrangements, Taking
into Account the Work of the Contact Group on Piracy Off the Coast of Somalia, the Existing Practice in
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The United Nations Security Council has also authorized states and interested multilateral
coalitions to undertake all necessary measures for the purpose of suppressing acts of
piracy and armed robbery off the coast of Somalia.35 This has served as an ad hoc
mechanism for amending UNCLOS to allow states to engage in the hot pursuit of
suspected pirates in the territorial waters of another coastal state.36
Despite this ostensibly robust legal regime for prosecuting acts of piracy, few nations
have actually done so.37 As one commentator has noted, “[w]hen the responsibility to
prosecute belongs to every state, the practical effect is that no state seems to accept it,
apart from those states that have immediate national interests at stake.”38 Thus, the
international community must consider innovative approaches to ensure compliance with
international agreements to reign in maritime piracy in the Gulf of Aden.
International Legal Regime Governing Civil Aviation Security
Given the scale of the maritime piracy problem and the difficulty involved in generating
compliance with international agreements that entail prosecution of piracy crimes, it may
be helpful to consider approaches employed to enhance security in civil aviation.39
International law addressing attacks on aviation and airport security is based on several
international conventions drafted under the auspices of the United Nations International
Civil Aviation Organization (ICAO). These include the Tokyo Convention of 196340; The
Hague Convention of 197041; The Montreal Convention of 197142; Annex 17 to the

Establishing International and Mixed Tribunals, and the Time and Resources Necessary to Achieve and
Sustain Substantive Results, U.N. Doc. S/2010/394 (July 26, 2010) [hereinafter Possible Options to Further
the Aim of Prosecuting Persons Responsible for Acts of Piracy] available at http://daccess-ddsny.un.org/doc/UNDOC/GEN/N10/425/07/PDF/N1042507.pdf?OpenElement (“The elements that are
needed within the national jurisdiction for successful prosecutions are criminal offences of piracy and
armed robbery at sea; criminal responsibility of those who participate in, or attempt to commit, such
offences; provisions establishing national criminal jurisdiction over piracy offences committed on the high
seas; and the necessary evidentiary and procedural provisions to conduct prosecutions.”).
35
See, e.g., S.C. Res. 1872, U.N. Doc. S/RES/1872 (May 26, 2009), available at
http://www.treasury.gov/resource-center/sanctions/Documents/1872.pdf; S.C. Res. 1851, U.N. Doc.
S/RES/1851 (Dec. 16, 2008), available at
http://www.un.org/ga/search/view_doc.asp?symbol=S/RES/1851(2008).
36
See Isanga, supra note 28, at 1273 (“...UNCLOS is premised upon a traditional understanding of piracy—
one that assumes that the state system works effectively and that a state can enforce its own laws in its
territorial sea. However, as recent events demonstrate, this is often not the case.”)
37
See Report of the Secretary-General, supra note 2, at Annex I (noting that only 20 nations have
prosecuted crimes of piracy in the modern era).
38
Isanga, supra note 28, at 1271.
39
For a comprehensive discussion of international civil aviation security law, see Dempsey, supra note 13.
40
Convention on Offenses and Certain Other Acts Committed on Board Aircraft, Sept. 14, 1963, 20 U.S.T.
2941, 704 U.N.T.S [hereinafter Tokyo Convention] available at
http://treaties.un.org/doc/db/Terrorism/Conv1-english.pdf.
41
Convention for the Suppression of Unlawful Seizure of Aircraft, Dec. 16, 1970, 22 U.S.T. 1641, 860
U.N.T.S. 105, [hereinafter Hague Convention] available at http://treaties.un.org/doc/db/Terrorism/Conv2english.pdf.
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Chicago Convention of Civil Aviation of 194443; The Montreal Protocol of 199844; and
the Montreal Convention of 199145. Other air security agreements have emerged outside
of ICAO auspices, including the European Convention on the Suppression of Terrorism46
and the Bonn Declaration on Hijacking.47 Although not all of these conventions are
ratified by ICAO member states, the widespread acceptance of the conventions by major
economic powers arguably establishes customary international law that would bind both
signatories and non-signatories alike.48
The United Nations General Assembly and the Security Council have also issued
resolutions and declarations condemning aircraft hijacking.49 The United Nations has
further catalyzed the adoption of various international conventions regarding the
prevention and suppression of terrorism, hijackings and financing of such activities.50
ICAO has likewise issued various similar resolutions developing the body of
international law governing airline hijackings.51
The United States also engaged in an immense domestic legislative response to aerial
terrorism, especially following the September 11, 2001 attacks.52 As the world’s largest
airline market, United States legislation has a significant impact on global regulation
because foreign airlines and flights from foreign airports that do not meet United States
security standards are effectively prohibited from accessing its lucrative market.53
Despite significant challenges, these international agreements, domestic laws, United
Nation resolutions, and leveraging mechanisms have worked to establish a regulatory
regime designed to prevent and deter aircraft hijackings. By strengthening airport and
42

Convention for the Suppression of Unlawful Acts Against the Safety of Civil Aviation, Sept. 23, 1971,
24 U.S.T. 564, 974 U.N.T.S. 177 [hereinafter Montreal Convention] available at
http://treaties.un.org/doc/db/Terrorism/Conv3-english.pdf.
43
Convention on International Civil Aviation, Dec. 7, 1944, 61 Stat. 1180, 15 U.N.T.S. 295 [hereinafter
Chicago Convention] available at http://www.icao.int/icao/en/leb/chicago.pdf.
44
Protocol for the Suppression of Unlawful Acts of Violence at Airports Serving International Civil
Aviation, Feb. 24, 1988, 1589 U.N.T.S. 474 [hereinafter Montreal Protocol of 1988] available at
http://dgca.nic.in/int_conv/Chap_XIX.pdf. The Montreal Protocol of 1988 added additional requirements
for security in airports serving civil aviation.
45
Convention on the Marking of Plastic Explosives for the Purpose of Detection, March 1, 1991, 2122
U.N.T.S. 359. available at http://treaties.un.org/doc/db/Terrorism/Conv10-english.pdf
46
European Convention on the Suppression of Terrorism, Jan. 27, 1977, Europe T.S. No. 90 [hereinafter
European Convention] available at http://conventions.coe.int/Treaty/en/Treaties/html/090.htm.
47
Joint Statement on International Terrorism, Pub. Papers 1308, July 17, 1978 [hereinafter Bonn
Declaration]. The Bonn Declaration is an agreement of the G-7 leaders (Canada, France, West Germany,
Italy, Japan, the United Kingdom, and the United States) providing that all flights would be stopped to or
from any nation that refused to return a hijacked aircraft or refused to prosecute or extradite a hijacker.
48
For example of this rationale, see United States v. Hasan, 747 F. Supp. 2d 599, 633 (E.D. Va. 2010)
(holding that the definition of piracy in UNCLOS reflects the current state of customary international law
for purposes of interpreting United States piracy legislation even though the United States is not a
signatory).
49
See Dempsey, supra note 13, at 687.
50
Id. at 688.
51
Id.
52
Id. at 691.
53
Id.
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aircraft security, prosecuting hijackers and terrorists, and imposing de facto sanctions on
states that provide safe havens for such offenders, aviation security has evolved into a
viable legal framework that may contribute to solutions in other sectors facing similar
issues.
The Chicago Convention
The development of an international legal regime governing aviation security began at
the end of the Second World War when fifty-two nations met and drafted the Convention
on Civil Aviation of 1944, known as the Chicago Convention.54 In Chicago, the
International Civil Aviation Organization (ICAO) was established as a specialized agency
of the United Nations with the principle mandate of advancing aviation safety and
security.55 ICAO is unique from other United Nations entities in terms of its
organizational structure.56 Its Council is a permanent body vested with quasi-legislative
power in its ability to adopt International Standards and Recommended Practices
(SARPS) and Annexes, and its ability to settle disputes arising under the Chicago
Convention. 57
The Tokyo Convention of 1963
Although it was not originally intended to address airline hijackings, the Tokyo
Convention of 1963 in Article 11 requires contracting states in which a hijacked aircraft
lands to “take all appropriate measures to restore control of the aircraft to its lawful
commander.”58 The Convention also prohibits acts that could jeopardize the safety of
commercial aircraft or passengers during flight, and establishes jurisdiction in the state of
the aircraft’s registry.59 However, it does not oblige signatories to prosecute or extradite
hijackers and fails to address acts of sabotage that occur before an aircraft’s departure. 60
While the Tokyo Convention served as a foundation for other international conventions
to build upon, its adequacy faded as terrorist attacks increased.61
The Hague Convention of 1970
Responding to the increase in terrorism against commercial aircraft during the late
1960’s, ICAO organized the Hague Convention, which formally declared hijackings of
an aircraft to be an “international offense.”62 The Hague Convention took further steps to
clarify jurisdictional questions, and compelled states to either extradite or prosecute

54

Id. at 661-663.
Id.
56
Id.
57
Id. at 662-663.
58
Id. at 663-666; Tokyo Convention, supra note 40, art. 11.
59
See Dempsey, supra note 13, at 663-666.
60
Id.
61
Id. at 666.
62
Id. at 666-668.
55
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hijackers.63 It also requires states to punish terrorist acts through “severe penalties”
through their domestic laws.64
The Hague Convention is thought to have contributed to the decline in the number of
hijackings following its promulgation.65 This is largely attributed to the deterring function
that mandatory prosecution or extradition played in eliminating safe havens for
hijackers.66 The proscribed enhanced penalties may also have played a role.67
However, it should be noted that the United States and Cuba signed a Memorandum of
Understanding just three years later to address the Cuban hijacking problem. Like the
Hague Convention, the agreement required the prosecution or extradition of Cuban
hijackers with the goal of eliminating safe havens. Thus, the Memorandum of
Understanding with Cuba may also have contributed to the decline in hijackings
immediately following the Hague Convention.68
The Montreal Convention of 1971
While the Hague Convention appears to have been successful in many respects, the
Montreal Convention remedies some of its deficiencies, such as issues related to airport
security and aircraft sabotage prior to flight.69 It also substantially overlaps the Hague
Convention on other issues.70 However, even taken together, both conventions have been
criticized as not actually requiring prosecution or extradition but only imposing an
obligation to present the case before appropriate authorities who have the discretion to
decide whether prosecution is warranted.71
In application, the Montreal Convention has also been problematic, as demonstrated by
contentious litigation before the International Court of Justice (ICJ).72 This case arose out
of a dispute between the United States and Libya in 1971, following the explosion of Pan
Am flight 103 over Lockerbie, Scotland, in which two Libyan nationals were suspected
of putting a bomb onboard.73 When the United States sought extradition of the Libyan
nationals, Libya refused, reasoning that it would prosecute the alleged perpetrators under
its domestic law in accordance with the Montreal Convention.74 Relying on Article 14 of
the Montreal Convention, Libya brought the United States before the ICJ on grounds that
the United States had breached the arbitration requirements for disputes arising out of the
Montreal Convention.75
63

Id.
Id.
65
Id. at 668.
66
Id.
67
Id.
68
Id.
69
Id. at 668-675.
70
Id.
71
Id.
72
Id. at 673.
73
Id.
74
Id.
75
Id.
64
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Indeed, it appeared that Libya had complied with the Montreal Convention and the
United States, by refusing to go to arbitration on the issue, had not. But there were
suspicions that the Libyan government was complicit in the bombing and would not
adequately prosecute the suspects.76 To further confuse the matter, the United Nations
Security Council intervened, issuing two resolutions regarding Libya’s alleged role in the
Lockerbie bombing and mobilizing economic sanctions.77
When the dispute finally came before the ICJ, the Court ruled that under Article 25 of the
United Nations Charter, both states were obliged to follow the decisions of the Security
Council, despite any other obligations expressed in international agreements, including
the Montreal Convention.78 Various forms of Security Council sanctions followed, and
eventually, Libya surrendered the two suspects to the United Kingdom to be tried and
convicted before a Scottish court in the Netherlands.79 The United States and Libya never
went to arbitration on the dispute, despite the explicit provisions of the Montreal
Convention.80
In sum, the Lockerbie case demonstrates two problems with the Montreal Convention.
First is the problem of inconsistent treaty enforcement under certain circumstances. For
example, Libya’s apparent complicity in the airline bombing contributed to the United
States’ decision to breach the explicit arbitration provision in the Montreal Convention.
Second is confusion over the hierarchical nature of various sources of international law.
The ICJ decision on the Lockerbie incident provided a controversial determination that
the legal authority of the Montreal Convention is diminished when read in light of related
United Nations Security Council resolutions.
Annex 17 to the Chicago Convention (1974)
In 1974, under Article 54 of the Chicago Convention, the ICAO Council exercised its
quasi-legislative powers to issue Annex 17.81 This provision addresses various security
measures regarding civil aviation, including standards and qualifications for security
personnel at international airports.82 Annex 17 binds ICAO member states to establish
national civil aviation programs and supporting government institutions.83 These
institutions are required to share aviation threat information and cooperate with other
states regarding their national security programs.84

76

Id. at 673-675.
Id. This included language obliging all states to prohibit aircraft traffic originating from or destined to
Libya from flying over their territory.
78
Dempsey, supra note 13, at 673-675.
79
Id.
80
Id.
81
Id. at 675-680.
82
Id.
83
Id.
84
Id.
77
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European Convention of 1977
The European Convention is one of two international agreements related to aviation
security initiated outside of the ICAO auspices.85 This convention seeks to ensure the
prosecution of terrorist acts by encouraging extradition between contracting states,
defining acts not to be considered political offenses that could otherwise limit extradition
rights.86 However, the European Convention has also been criticized as deficient in
several respects.87
The Bonn Declaration of 1978
The G-7 heads of state issued the Bonn Declaration on Hijacking in July of 1978. 88 The
Declaration has no binding effect on the parties, but establishes the intention for these
major economic powers to cease all flights to or from any country that fails to extradite or
prosecute hijackers.89 These potential sanctions from representatives of seventy percent
of world aviation traffic created significant obligations on non-party states.90 The
Declaration has subsequently been invoked to threaten sanctions against Afghanistan and
later against South Africa.91
The Montreal Protocol of 1998 and the Montreal Convention of 1991
Following the bombing of several major airports in the 1980’s that resulted in the death
of waiting passengers, ICAO issued a Protocol that effectively extended the principal
provisions of the Montreal Convention to airport facilities.92 In 1991, subsequent to the
attack on Pan Am flight 103, the United Nations Security Council passed Resolution 635,
which urged ICAO to devise an international regime for marking of plastic and sheet
explosives for detection purposes.93 ICAO responded with the Montreal Convention of
1991, which calls on member states to prevent the manufacture and control the movement
of unmarked explosives.94
United Nations and ICAO Declarations, Resolutions & Conventions
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The United Nations General Assembly and the Security Council have issued various
resolutions and declarations since the late 1960s pertaining to interference with civil
aviation.95 ICAO has also issued various resolutions contributing to the international legal
regime on aviation security.96 While relevant, these declarations, resolutions and
conventions have limited legal effect. International organizations such as the United
Nations and its entities derive their legal authority from agreements in their constituent
documents. Some resolutions adopted by the United Nations can be seen as binding
international law for member states; by signing on to the United Nations Charter member
states agree to be bound by some of its acts.97 Additionally, declaratory resolutions of
international organizations may provide some evidence of what states collectively view
the law to be.98 Thus, resolutions and declarations of the United Nations, especially those
that are adopted unanimously, may be viewed as evidence of customary international
law.99 Despite their indefinite legal effect, United Nations resolutions, declaration, and
conventions demonstrate the development of a global commitment to eradicate airline
hijacking and other terrorist activities affecting civil aviation.
United States Domestic Legal Regime Governing Civil Aviation Security
Due to the United States’ position as the world’s largest aviation market, its domestic
laws and regulations have a significant effect on the international legal regime governing
aviation security. Following the first hijacking of a United States commercial aircraft in
95
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1961, Congress responded by federal legislation criminalizing hijacking and other related
activities.100 In subsequent years, the United States created a body of law to combat
terrorism domestically and internationally, focusing on both prevention of airline
hijackings and punishment of perpetrators.101
In particular, the Antihijacking Act of 1974102 and the Foreign Airport Security Act of
1985103 have significant implications on the international aviation security regime. Taken
together, these pieces of legislation grant the President the power to suspend landing
rights of any nation that harbors hijackers and also requires foreign airlines to adopt and
implement security measures established by the United States government in order to
access United States airports.104 In fact, the Department of Transportation has at different
times decertified various foreign airports.105 As one commentator has said, “Given the
significant economic penalty for denial of the opportunity to serve the U.S. market, these
moratoria have been highly effective in encouraging governmental and airport authorities
to attain security compliance.”106
Additionally, during the Cold War, in response to a growing number of hijackers of
Cuban origin, the United States and Cuba exchanged diplomatic notes constituting a
Memorandum of Understanding that neither country would serve as a safe haven for
hijackers.107 With both the United States interests and the Cuban interests represented
through third parties108 because diplomatic relations had been severed, the two sides
exchanged a series of notes that, among other things, announced an agreement to try
hijacking offenders under national laws with the “most severe penalty” available or
otherwise extradite them to the territory of the other party. Following this agreement, the
number of attempted hijackings of aircraft in the United States dropped significantly from
twenty-five hijackings per year prior to the agreement to only one the following year.
This remarkable change suggests that the existence of a sanctuary nation for hijackers
enabled the Cuban hijacking problem.109
While United States legislation on aviation security has evolved through several decades,
the most significant changes occurred following the September 11 attacks. Prior to
100

Federal Aviation Act of 1958, § 902 Publ. L. No. 87-197, § 1, 75 Stat. 466 (1961) (repealed in 1994).
For a comprehensive discussion of U.S. domestic aviation security law, see Dempsey, supra note 13, at
694-726.
102
Antihijacking Act of 1974, Pub. L. 93-366, tit. I, 88 Stat. 409 (1974).
103
The Foreign Airport Security Act of 1985, Pub. L. 99-83, tit. V, pt. B, 99 Stat. 222 (1985).
104
Id. This includes a security audit program implemented by the Department of Transportation. If the
Department finds that an airport has failed to apply appropriate security measures, it may decertify.
105
See Dempsey, supra note 13, at 706. (“At various times, the DOT has decertified and the recertified
various foreign airports—including Lagos, Bogota, Athens, Manila, and Beirut—on the basis of FAA
security audits.”)
106
Id. at 707.
107
Exchange of Notes Constituting an Agreement Relating to Hijacking of Aircraft and Vessels and Other
Offenses (With Memorandum of Understanding), U.S.-Cuba Feb. 15, 1973916 U.N.T.S 85 available at
http://treaties.un.org/doc/Publication/UNTS/Volume%20916/volume-916-I-13067-English.pdf.
108
Id. The United States interests were represented by the Czechoslovak Embassy in Washington and the
Cuban interests represented through the Swiss Embassy in Havana.
109
Dempsey, supra note 13, at 702.
101

14

September 11, Congress had given the Department of Transportation jurisdiction to
regulate many of facets of airport security.110 Under the pre-9/11 security regime, the
Federal Aviation Administration (FAA) regulated security, and airlines were responsible
for satisfying FAA requirements through measures such as screening passengers and
baggage, and policing non-secure airport areas.111 These airlines, being cost conscious,
outsourced security responsibilities to private firms.112 This was problematic because
security firms paid and trained their employees cheaply, leading to an inadequate security
force cadre.113
Following September 11, the United States massively overhauled its security regime, and
signed into law the Air Transportation Safety and System Stabilization Act and the
Aviation and Transportation Security Act.114 The former was primarily concerned with
addressing the economic harm suffered by airlines as a result of the terrorist attacks by
providing assistance designed to head off a collapse of the industry. 115 It also established
a Victim’s Compensation Fund to serve as an alternative for family members who might
otherwise file traditional negligence suits against the airlines in federal courts.116
The Aviation and Transportation Security Act, on the other hand, took substantive steps
to restore the public’s confidence in flying.117 It federalized the airport security function
previously fulfilled by the private sector under FAA regulations, and replaced it with the
Transportation Security Administration (TSA) as part of the Department of
Transportation.118 The new TSA was required to coordinate with intelligence agencies
and to implement security requirements involving enhanced equipment and technology
and new procedures for screening individuals and luggage.119 Airport security personnel
were also subjected to background checks and became federal employees, and a variety
of other security measures were imposed on passengers and airport employees.120
Fourteen months after the attacks of September 11, Congress passed the Homeland
Security Act, which established a new Department of Homeland Security (DHS),
consolidating twenty-two existing agencies, including the new TSA.121 DHS was given a
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massive budget and employed around 170,000 workers.122 Its mission was to prevent
terrorist attacks in the United States and to minimize various vulnerabilities to
terrorism.123 This DHS mandate includes broad jurisdiction over immigration and
commerce flow, as well as various particulars specific to airline security, including the
auditing mechanism embodied in the U.S. Foreign Assessment Program.124

Compliance and Enforcement in Civil Aviation Security
One challenge to ensuring compliance with international agreements is that there are no
enforcement mechanisms or law enforcement agencies comparable to those on the
domestic level. Domestically, nations maintain law and order over their territory—a
practice that has no equivalent in the community of nations. Thus, nations cannot rely on
an international enforcement agency to ensure compliance with international obligations.
The narrow exceptions include areas where dispute settlement mechanisms, such as the
World Trade Organization Dispute Settlement Body, have been delegated authority. 125
However, states tend to comply with their international obligations when it is costjustified based on motivations related to self-interest.126 States may comply because they
recognize that non-compliance could diminish their reputation and hinder future
international cooperation.127 States may also comply out of fear of retaliation through
economic sanctions or other coercive mechanisms applied by international actors in
response to noncompliance.128 However, when a state’s narrow self-interest in noncompliance outweighs any potential benefits of compliance, states may be more likely to
violate international agreements or other international legal norms.129
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States or other entities may find it useful to catalyze compliance through international
coercive mechanisms at their disposal. The international community and the United
States in particular have generated compliance in the context of aviation security through
coercive means, such as cutting off the economic benefits to non-complying states by
baring access to domestic airports. With the immense leverage that the United States
controls by being the world’s largest aviation market, it is able to generate compliance
with both international regulatory regimes and domestic regulations through auditing
programs governing aviation security and safety.
At various times in the modern era, the United States has used economic leverage to
propel compliance with domestic security standards monitored by FAA security audits,
including decertification of airports in Lagos, Bogotá, Athens, Manila, and Beirut. 130 This
auditing process, with the looming moratoria as an enforcement mechanism, has
contributed to compliance with international and United States standards on aviation
security.131 A revealing example is Libya’s decision to accept responsibility and pay
damages to victims of the Pan Am flight 103 explosion over Lockerbie, Scotland, to
avoid an indefinite bar from serving the United States aviation market.132 However, in the
context of aviation safety, when the United States has employed similar unilateral
oversight, there has been considerable backlash under the reasoning that uneven
unilateral sanctions were applied to impose unfair trade practices, with special treatment
given politically and economically important countries such as Russia and China.133
In sum, compliance with international agreements is governed primarily by self-interest,
rather than any traditional law enforcement apparatus. This contributes to a flexible,
albeit elusive and unpredictable, international legal regime. While coercive measures may
be employed as de facto enforcement mechanisms, international legal norms, even when
codified in treaties and other agreements, are not subject to traditional external law
enforcement.
Borrowing Aviation Security Measures in the Fight Against Maritime Piracy
I. Limitations to the Analogy
Drawing legal analogies between the airline industry and the shipping industry is not a
novel practice. Both industries involve the transport of goods and persons through
international territory that is not subject to the jurisdiction of any one state. When
drafting international maritime security agreements, the language of international
conventions on aviation security has been borrowed, verbatim in some instances. 134 And
indeed, hijacking of aircraft has sometimes been called “air piracy.”
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However, there are clear limitations when making comparisons between viable security
regimes governing the two industries. The most obvious is that airline hijackings
typically involve many unsuspecting civilian travelers, while modern maritime piracy
usually affects only a limited number of professional seafarers. Furthermore, security
breaches in civil aviation appear to have a more discernible impact on the public psyche.
For example, after September 11, the United States airline industry and the broader
economy suffered due to consumer fear affecting the public willingness to fly. This
resulted in domestic legislation in the United States designed to avoid the airline
industry’s economic collapse.135 The United States Congress also federalized airport
security functions previously performed only by the airlines under FAA regulations in
part to restore public confidence in flying.136 Piracy appears to have had less of an effect
on the general public. While substantial at an estimated seven to twelve billion dollars per
year,137 the economic costs of piracy have been absorbed by the shipping industry and
only marginally impact the price of most goods and the global economy. 138 Additionally,
while the great human costs of piracy are immeasurable in many respects, these costs
affect a smaller demographic, primarily seafarers and their families, resulting in less
outcry from the general public.139
Other distinctions exist that may preclude a seamless transfer of lessons from aviation
security to address maritime piracy. While airline hijackings can be deterred through
airport security measures, enhanced port security, in contrast, could only serve as a
limited piece in a more comprehensive solution to the piracy epidemic. Pirates primarily
depart from the ungoverned coast of Somalia or mother ships based in the open waters of
the Gulf of Aden. This is distinguishable from airline hijacking which necessarily
involves the infiltration of the internationally regulated security infrastructure at airports.
Another limitation in the airline-to-shipping analogy relates to the vulnerability of
hijackings in the air versus the sea. The scenario of hostages trapped on an aircraft at
30,000 feet with limited fuel capacity is not directly replicated on the open seas, where
hostages can be held for extended periods of time. This results in differing rescue options,
with negotiators in the shipping industry sometimes spending months negotiating ransom
agreements with pirates. Airline hijackings, on the other hand, necessarily pose an
imminent threat to the hostages.
However, there have been instances where hijackers have held hostages on an airline
tarmac for an extended period of time, similar to the current piracy practices in the Gulf
135
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of Aden. A relevant example is the so-called Entebbe incident in 1976, involving a raid
by Israeli Defense Forces on Air France flight 139 in Entebbe, Uganda. On June 24, the
flight had been hijacked by members of the Popular Front for the Liberation of Palestine,
flown to Benghazi, Libya, for refueling, and then continued on to Entebbe airport.140 The
hijackers demanded the release of 53 imprisoned “freedom fighters” in Israel, France,
Switzerland, Kenya, and West Germany, in exchange for the safe return of 241
passengers and 12 crewmembers on the aircraft.141 The hijackers subsequently released
all hostages except 102 who identified themselves as Israeli.142 On July 3, Israeli Defense
Forces conducted a military raid to rescue the hostages, which resulted in the death of all
of the hijackers, twenty Ugandan soldiers, three of the hostages and one Israeli soldier.143
The Entebbe incident in many respects resembles current acts of piracy off the coast of
Somalia; however, this scenario is an exception that is not indicative of typical airline
hijacking.
It is also important to note that some distinctions between acts of maritime piracy and
acts of terrorism involve motivations and sometimes carry legal implications.144 For
terrorists, hijackings of aircraft or other vessels are typically used to achieve political
demands, such as leveraging the release of prisoners for political purposes or for
demonstrating broader political opposition by killing innocent civilians. In contrast,
pirates, while they often attack civilians indiscriminately and use extreme violence, are
ultimately driven by the desire to steal property or leverage a monetary ransom.
Despite the motivational divide between piracy and terrorism, the line separating the two
is sometimes blurred.145 For example, in 2000, Al Qaeda conspired to ram a boat filled
with explosives into a United States destroyer in the port of Aden.146 While this was
unsuccessful, Al Qaeda succeeded in attacking the USS Cole later that year. Since then,
similar terrorist attacks were made on French vessels. The Al Qaeda network is also
believed to control a “navy” used to transport explosives, such as those used to bomb the
U.S. embassies in Kenya and Tanzania. The current Somali piracy epidemic also appears
to increasingly represent a confluence between acts of terrorism and acts of piracy. Al140
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Shabaab, which the United States has deemed a terrorist organization147, is thought to be
involved at some level with piratical acts off the coast of Somalia.148 Thus, in some
respects, the distinction between terrorism and maritime piracy remains muddled.
In fact, one of the most important international agreements relevant to piracy, the SUA
Convention, was organized in the wake of an event that more closely resembled terrorism
than an act of modern day piracy. In 1985, members of the Palestine Liberation Front
(PLF) seized control an Italian cruise ship, the Achille Lauro, in the eastern
Mediterranean Sea.149 The terrorists asked for the release of fifty Palestinian prisoners in
Israel, and when the Israeli authorities refused, the terrorists shot and killed an American
passenger.150 Following the Achille Lauro incident, the United Nation’s International
Maritime Organization (IMO), took steps to improve international maritime security,
including the adoption of the SUA Convention in 1988.151 Indeed, piracy as a crime is not
mentioned specifically in the SUA Convention; it instead codifies crimes involving
violent and unlawful acts at sea, which could be read to incorporate piracy crimes and
certain acts of maritime terrorism.
Despite the any overlap between piracy and terrorism, there are significant jurisdictional
distinctions that affect legal approaches to solving the issues, one of which was discussed
recently in a United States Federal Court. In United States v. Yousef, the Second Circuit
Court of Appeals reversed a New York District Court’s holding that the bombing of a
Philippine aircraft was subject to United States jurisdiction under the universal
jurisdiction principle.152 It reasoned that crimes of terrorism are “not unequivocally
condemned by all States” and that “[t]he class of crimes subject to universal jurisdiction
traditionally only include piracy.”153 While acknowledging that universal jurisdiction
over war crimes and crimes against humanity became customary international law after
the Second World War, the Court determined that “terrorism” is distinguishable in that it
does not have a precise definition and has not achieved universal condemnation.154 Citing
language from another Federal case eighteen years prior, the Court reasoned that “[w]hile
this nation unequivocally condemns all terrorist acts, that sentiment is not universal…”155
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and that terrorism “concerns an area of international law in which there is little or no
consensus and in which the disagreements concern politically sensitive issues.”156 The
Court then determined that “there continues to be strenuous disagreement between States
about what actions do or do not constitute terrorism, nor have we shaken ourselves free of
the cliché that ‘one man’s terrorist is another man’s freedom fighter.’”157 The Court thus
concluded that “terrorism”—unlike piracy and war crimes—does not provide a basis of
universal jurisdiction.”158
Another jurisdictional distinction between the two is that an airline always flies the flag
of the nation in which it is registered where ships may fly a flag of convenience based on
the freedom of the seas principle that governs international maritime law. 159 For example,
Panama, Liberia, and the Marshall Islands are popular flags of convenience for maritime
shipping because those flag states afford shipping companies cheaper registration fees
and limited regulations compared to other states. The airline industry, on the other hand,
does not operate with the same level of flexibility regarding registry. This further
exemplifies the complexities that legal borrowing between the two industries could entail.
II. Lessons from Civil Aviation
Despite the limitations in drawing a legal analogy, some of the strategies used to deter
airline hijackings may be applicable in the fight against maritime piracy. In particular,
approaches used in the international legal regime governing civil aviation may be useful
to (A) eliminate safe havens for pirates by ensuring legal accountability, (B) mobilize
port security systems to encourage best management practices for avoiding piracy
attacks, (C) freeze assets of those who fund piracy enterprises, and (D) enhance
communication and coordination among the various stakeholders relevant to the fight
against piracy.

A. Elimination of Safe Havens
International collaboration targeted at the elimination of safe havens for airline hijackers
has involved strategies that may directly translate to the current maritime piracy epidemic
where Somalia is currently unable to hold pirates accountable for the crimes originating
in its borders. The Somali state has been in disarray for much of the last three decades
and has recently served as a safe haven for pirates that operate in the Gulf of Aden. The
United Nations Development Programme (UNDP) and the United Nations Office on
Drugs and Crime (UNODC) have concluded that the criminal and procedural codes
across the three regions of Somalia are critically out of date.160 Indeed, out of the three
regions of Somalia, only Puntland has a piracy law, albeit one that appears inconsistent
156
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with international standards.161 While the UNDP and the UNODC have been working
with legal drafting experts from Somaliland and Puntland to develop judicial capacity to
prosecute piracy crimes, ensuring the existence of adequate codes relevant for
investigation, prosecution, trial and imprisonment in Somalia is a long-term goal.162 In
the near term, however, this lack of judicial capacity in the Somali state serves as a
catalyst for piracy crimes. Thus, when pirates are caught and subsequently released
without prosecution, Somalia serves as a safe haven that incentivizes future piratical acts.
Being unable to rely on Somalia to prosecute pirates within its borders, the international
community must, at least temporarily, seek to deter and eliminate safe havens through
prosecution outside the current Somali judicial system. The enforcement of international
agreements with provisions that attempt to bar catch-and-release policies is a vital part of
the solution.
In particular, the principle of aut dedere aut judicare (extradite or prosecute) embodied in
some relevant international agreements seeks to eliminate safe havens by creating
jurisdiction through an agreement by contracting states. In the context of aviation
security, Article 7 of the Montreal Convention establishes aut dedere aut judicare
jurisdiction, obliging states to either prosecute offenders or to extradite them for
prosecution by another state party to the Convention.163 In relevant part, the Montreal
Conventions reads:
The Contracting State in the territory of which the alleged offender is
found shall, if it does not extradite him, be obliged, without exception
whatsoever and whether or not the offense was committed in its territory,
to submit the case to its competent authorities for the purpose of
prosecution.164
Likewise, the SUA Convention governing maritime security includes similar language in
Article 10 (1):
The State Party in the territory of which the offender or the alleged
offender is found shall…if it does not extradite him, be obliged, without
exception whatsoever and whether or not the offence was committed in its
territory, to submit the case without delay to its competent authorities for
the purpose of prosecution, through proceedings in accordance with the
laws of that State. Those authorities shall take their decision in the same
manner as in the case of any other offence of a grave nature under the law
of that State.165
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Id. In addition to the lack of judicial capacity in Somalia, it also serves as a safe haven because pirates
hold hijacked ships off the coast and are not blocked or penalized for doing so by the local government or
the Somali Transitional Federal Government.
163
See Montreal Convention, supra note 42, at art. 7; The Bonn Convention and the Hague Convention also
contain language that oblige states to prosecute or extradite suspects.
164
See Montreal Convention, supra note 42, at art. 7.
165
SUA Convention, supra note 24, at art. 10 (1).
162

22

In practice, the Montreal Convention has been used to assert jurisdiction and facilitate
extradition over crimes against civil aviation. For example, despite the lack of jurisdiction
over airline hijackings based on the universality principle discussed above in the Yousef
case166, the United States was able to assert jurisdiction over the accused in part because
of obligations attached by the Montreal Convention.167
There is significant evidence that aut dedere aut judicare arrangements have provided a
deterring effect to hijackers that could also translate to reducing piracy crimes if
adequately enforced. For example, as discussed above, the United States Memorandum of
Understanding with Cuba during the height of the airline hijacking scare appears to have
contributed to the marked curtailing of hijackings in subsequent years. Currently, Somali
pirates have a sanctuary nation in the ungoverned Somali state, just as the Cuban
hijackers had a safe haven from prosecution based on cold war politics. While the SUA
Convention contains language that obliges signatories to extradite or prosecute in the
same way that the Montreal Convention does, it has apparently been unable to muster the
same level of compliance or cooperation. Although an arrangement with Somalia’s de
facto leaders to prosecute or extradite is an untenable solution due to the country’s
current political chaos, enforcement of aut dedere aut judicare provisions among other
interested states could curtail the catch-and-release policies in the same way that the
United States-Cuba Memorandum of Understanding did during the hijacking crisis.
Part of the non-compliance problem may be that some countries lack a modern
understanding of their own laws and national authorities governing piracy crimes.168
Despite the SUA Convention’s obligations and the existence of universal jurisdiction
authorizing prosecution, nations cannot comply with commitments to prosecute if they
lack the judicial capacity to prosecute pirates under their national laws. Consequently,
some states may need to revise their domestic anti-piracy legislation to fill any legal gap
between the right to prosecute piracy crimes under universal jurisdiction, the obligation
to cooperate and prosecute or extradite under UNCLOS and SUA, and the domestic
authority to do so under national laws.
Indeed, United Nations Security Council Resolution 1918 calls on states to criminalize
piracy under their domestic codes,169 and a subsequent report of the Secretary-General
166
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U.S. v. Yousef, 327 F.3d 56, 96 (2d Cir. 2003). In Yousef, the Court asserted jurisdiction over the
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Statement at International Efforts to Combat Maritime Piracy: Hearing Before the House of
Representatives Committee on Foreign Affairs Subcommittee on International Organizations, Human
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common effort to deter pirate attacks, but each country has their own set and their own understanding of
what their national legal authorities are. And so, we feel very comfortable, as Americans, apprehending
pirates on the high seas and bringing them to trial; other countries do not. And so we are working to try to
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provides elements needed within national jurisdictions for successful prosecutions.170
However, even if states do not have the judicial capacity to try pirates under their
domestic law, SUA obliges signatories to extradite offenders in accordance with Article
10 (1). If the state does not extradite, it is obliged by SUA to prosecute “without
exception whatsoever.”171
One problem with the enforcement of the SUA Convention is rooted in what appears to
be a lack of political will that might otherwise drive compliance. While crimes of
terrorism are by nature politically charged and may consequently mobilize prosecution
based on public perception, crimes of piracy are less visible and typically involve
seafarers working for large shipping companies that have their own narrow commercial
interest at stake, rather than a broader public interest.
Another problem is that SUA requires a nexus be established between the alleged act and
the prosecuting state. A nexus may be based on a variety of factors, including territory,
nationality of the victim, or flag of registry.172 Establishing a nexus in the context of
piracy can be difficult because pirates are often caught by national navies without a clear
national nexus to the alleged crime, outside of any country’s territory and without a
genuine link173 to the flag state due the regular practice of flying the flag of a nation with
an open registry.174 This complication is distinguishable from airline hijacking cases that
will inevitably establish a clear nexus in the shape of at least one nation because an
aircraft is required to fly the flag of the state in which it is registered and will ultimately
be forced to land in a state’s territory.175

States in the region, to criminalize piracy under their domestic law and favourably consider the prosecution
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One approach borrowed from aviation security is to employ economic coercion as an
enforcement mechanism to ensure compliance with international standards. The United
States has barred access to its airports when states have been found through its auditing
mechanism to be in non-compliance with its aviation security requirements. This has
proved to be an effective enforcement option as states have regularly improved their
security measures to meet United States’ standards and regain access to the largest
aviation market in the world.
With United States trade moving primarily through the shipping industry, economic
leverage to catalyze compliance on the piracy issue also appears viable on its face.
However, imposing trade restrictions on states that refuse to comply with prosecute-orextradite treaty obligations would likely violate the more comprehensive agreements
governing international trade. Such a response could also cause significant foreign policy
fallout between strategically significant allies.176 Furthermore, piracy crimes often
establish a nexus to multiple states, so in many circumstances it could be difficult to
determine where to direct economic sanctions.
Nonetheless, the United States and other interested parties must take a comprehensive
approach when enforcement of international treaties implicates direct national security
interests. While the risk of economic coercion in this regard has foreign policy risks,
these risks must be weighed against the national and global security interests impacted by
widespread non-compliance.
B. Port Security
Airport and aircraft security has been a vital mechanism for deterring airline hijackings,
and, while port security is far less promising for preventing piracy attacks, it is possible
that enhanced security at ports could serve a useful purpose in the fight against piracy off
Somalia’s coast. In particular, ports could serve as checkpoints determining whether
ships are outfitted to implement piracy-deterring strategies, such as internationally
recognized Best Management Practices (BMPs).177 Currently, it is believed that shipping
companies do not always employ BMPs as suggested by maritime security experts.178 As
ships remain vulnerable to piratical acts and attacks continue to be successful, the piracy
problem is only perpetuated.
The New York Declaration which was adopted on the eve of the Fourth Plenary Session
of the Contact Group on Piracy off the Coast of Somalia, represents a commitment by
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problematic because economic instability in the region is a known driver of the piracy crisis. Further
economic hardship may only aggravate the piracy problem by limiting alternative means of livelihood.
177
See, e.g., BEST MANAGEMENT PRACTICES TO DETER PIRACY OFF THE COAST OF SOMALIA AND IN THE
ARABIAN SEA AREA: SUGGESTED PLANNING AND OPERATIONAL PRACTICES FOR SHIP OPERATORS, AND
MASTERS OF SHIPS TRANSITING THE GULF OF ADEN AND THE ARABIAN SEA, Version 3 (2010) available at
http://www.secure-marine.com/bmp3/bpm3_pdf.pdf.
178
Id.

25

various states to promulgate BMPs designed to avoid, deter or delay acts of piracy .179
This Declaration includes commitment that signatories will ensure the vessels on their
registry have adopted and documented appropriate self-protection measures.180 While
limited in scope, the New York Convention could serve as a model for international
cooperation on BMP assurance if a broader scale commitment is negotiated to
incorporate more signatories and include enforcement mechanism using port security
checkpoints. While port security is not likely to deter piracy in the same way that airport
and aircraft security deters hijackings, it is an important piece of a complex solution to
the piracy epidemic.
C. Asset Freezes
Another option for borrowing from aviation security measures to combat piracy is the
freezing of assets. As Stephen D. Mull, Senior Advisor to the Under Secretary for
Political Affairs at the United States Department of State pointed out in a hearing before
the United States House of Representatives Committee on Foreign Affairs, freezing
assets is a difficult task because asset flows to pirates are “typically contained in suitcases
stuffed with $100 bills or euros flung on to the decks of ships from helicopters as a part
of ransom payments.”181 If asset freezes are a viable option, this could be conducted
through the United States Department of Treasury Office of Foreign Assets Control,
which administers and enforces economic and trade sanctions based on US foreign policy
and national security goals.182 The Department of Treasury has a long history of
implementing sanctions for such purposes, and following September 11, an Executive
Order established sanctions to block property and prohibit transactions with persons who
commit, threaten to commit, or support terrorism.183
In fact, Treasury has already implemented sanctions against persons contributing to the
conflict in Somalia.184 In particular, an Executive Order issued by President Obama on
April 12, 2010, includes a determination that “piracy threatens the peace security or
stability of Somalia” and “provides authority to target for sanctions those who engage in
or support acts of piracy off Somalia’s coast, including those who provide weapons,
communication devices, or small boats and other equipment to pirates.” While this
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approach is encouraging, sanctions may be ineffective when pirates operate with liquid
assets.185
D. Enhanced Communication and Coordination
Another approach for borrowing from the international civil aviation security regime in
the fight against maritime piracy is to consider the framework developed in security
coordination. Some commentators have suggested that ICAO’s role in air transportation
could serve as a model for security cooperation that could translate in the maritime
commons.186 In particular a white paper delivered before the 2011 Maritime Security
Conference in Kiel, Germany, points out that early international cooperation in civil
aviation, like maritime initiatives, focused on safe navigation and effective
communication; however, more recently, ICAO has focused on information sharing and
evolving security standards. Drawing from principles established in civil aviation
security, the paper highlights enablers for greater maritime security awareness, including
consolidated legal and policy strategies187; information sharing188; data and information
standards189; surveillance and technology190; commercial interests191; and interorganizational relationships.192
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The paper further argues that as an international organization with a history of impartially
organizing various stakeholders through entities such as ICAO, the United Nations
demonstrates how awareness can be fostered to reach security objectives through
multilateral institutions.193 In particular, ICAO’s success may serve as a model for
establishing an international agency to support an enhanced global framework for
international maritime situational awareness and security cooperation.194 the white paper
suggests that the International Maritime Organization could fill this role, having been
established under the United Nations charter to provide services akin to those of ICAO.195
It reasons that “an international agency sponsored by the UN or as a subset of an existing
UN agency is necessary to assure and international, impartial, non-military approach to
global maritime security.”196 Under such impartial guidance, it argues, nations would be
more willing to cooperate than if nations or regional organizations lead unilaterally.197
Conclusion
Any solution to effectively address the maritime piracy crises off the coast of Somalia
must be comprehensive. While port security to ensure compliance with BMPs, economic
sanctions targeted at piracy financers, and enhanced communication among stakeholders
are important considerations, the problem of piracy is unlikely to be eradicated while
national navies continue to catch and release piracy suspects. Civil aviation security law
provides an applicable example of the international community’s capacity to enforce
prosecution or extradition of terrorists and hijackers. Anti-piracy stakeholders, including
national governments, the shipping industry, and international organizations tasked with
ensuring international peace and security, should consider these successes in limiting
airline hijackings through legal accountability as they work together to reign in piracy in
the Gulf of Aden.
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